
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Mrs. Avous Couch

d l b /  a  B i I l ' s  E s s o  S t a t i o n

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  9 l I / 7 1 - 5 / 3 1 / 7 4 .

Atr'FIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat. ion and Finance, over 18 years of age, and that on the

5th day of September, 1980, he served the within not ice of Decision by mai l  upon

Mrs .  Avous  Couch,  d /b la  B i l l ' s  Esso Sta t ion ,  the  pe t i t ioner  in  the  w i th in

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mrs. Avous Couch
d/b/a Bi l l fs  Esso Stat ion
R .D .  1
Clayton, NY L3624

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address seL forth on said vrrapper

pet i t ioner .

Sworn to before me this

5 th  day  o f  September ,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 5, 1980

Mrs. Avous Couch
d l b / a  B i l l t s  E s s o  S t a t i o n
R . D .  1
Clayton, NY 13624

Dear  Mrs .  Couch:

Please take not ice of the Decision of the St.ate Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, atry proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pet . i t ioner rs  Representa t ive

Taxing Bureau' s Representative



STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

d/b/Yii rfYS'fr ,33'3{uuo*
for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and, 29
of the Tax Law for the Period September 1, I97l
t h r o u g h  M a y  3 1 ,  1 9 1 4 .

DECISION

Pet iL ioner ,  Mrs .  Avous  couch d /b /a  B i r l ' s  Esso s ta t ion ,  D 1 ,  c ray ton ,

New York 73624, f i led a pet i t ion for revision of a determinat ion or for

refund of sales and use taxes under Art ic les 28 and 29 of the Tax Law for the

per iod  September  1 ,  1971 th rough May 31 ,  lg74  (F i le  No.  10370) .

0n January 5, 1980, the pet i t ioner advised the State Tax Commission in

wri t ing, that she desired to waive a smal l  c laims hearing and submitted the

case to the State Tax Commission based upon the ent ire record contained in the

f i le.  After due considerat ion, the State Tax Commission renders the fol lowing

d e c i s i o n .

ISSUE

Whether the Audit  Divis ion's determinat ion of addit ional taxes due from

pet i t ioner  was proper  and cor rec t .

FINDINGS OF FACT

1.  Pet i t ioner ,  Mrs .  Avous  Couch d lb la  B i l l t s  Esso Sta t ion ,  opera ted  a

gaso l ine  serv ice  s taL ion .

2 .  0n  0c tober  15 ,  1974,  as  the  resu l t  o f  an  aud i t ,  the  Aud i t  D iv is ion

issued a Not ice of Determinat ion and Demand for Parrment of Sales and Use Taxes
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Due against pet i t ioner for the period September 1, 1971 through May 31, 7974

for  taxes  due o f  $2 ,602.88  p lus  pena l ty  and in te res t  o f  $649.19  fo r  a  to ta l  o f

$ 3  , 2 5 2  .  0 7  .

3 '  0n  February  27 ,  1975,  the  Aud i t .  D iv is ion  issued a  Not ice  o f  Assessment

Review which adjusted the amount.  of  tax due to $2,195.55 based on the results

of an informal conference held at the Watertown Branch Off ice on February 3,

1975.  The ad jus ted  tax  due represents  tax  on  add i t iona l  gaso l ine  sa les .

4. 0n audit ,  the pet i t ioner presented a check book register and very

I imited sales records. Pet i t ioner did not have any other books and records

avai lable for examinat ion by the Audit  Divis ion. The Audit  Divis ion obtained

pet i t ioner ts  gaso l ine  purchases  fo r  1972 and 1973,  to ta l ing  81r500 ga l lons ,

from the records of the Energy Cris is Bureau. Gasol ine purchases for \972 and

1973 were  used as  a  bas is  fo r  de termin ing  ga l lons  so ld  in  1971 and 1974.  An

es t imated se l l ing  pr ice  o f  $ .  42  pex  ga l lon  was app l ied  to  ga l lons  so ld  fo r  the

per iod  september  1 ,  1971 th rough December  31 ,  1973 and $ .45  per  ga l lon  was

used for the periods thereafter.  The resultant taxable gasol ine sales amounted

to  $36 '237.83 .  Pet i t ioner  repor ted  taxab le  sa les  o f  941869.00  fo r  the  same

per iod ,  Ieav ing  add i t iona l  taxab le  sa les  o f  $31r059.83  and tax  due thereon o f

$2 ,  195  . 55

5. 0n submission, pet. i t ioner offered no evidence to dispute or show that

the  Aud i t  D iv is ion 's  de terminat ion  was incor rec t -

CONCLUSIONS OF tAW

A. That the Audit  Divis ion properly determined pet. i t ioner 's sales from

such information and external indices as was avai lable, in accordance with the

provisions of sect ion 1138(a) of the Tax law and that the resultant f indings

were  cor rec t .
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B.  That  the  pe t i t ion  o f  Mrs .  Avous  Couch d /b /a  B i l l ' s

denied and the Notice of Determination and Demand for Payment

Taxe Due issued 0ct.ober 15, 7974 as revised by the Not ice of

i ssued February  27 ,  1975 is  sus ta ined.

Esso Sta t ion ,  i s

o f  Sa les  and Use

Assessment Review

DATED: Albany, New York

{,1;: 0 5 lgEo

COMMISSION


